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CRAIG CARPENITO 
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JESSICA O’NEILL 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


UNITED STATES OF AMERICA, 


Plaintiff, 


V. 

Civil Action No. 19- 

THOMAS J. BYRD, JR., 


Defendant. 

COMPLAINT 


The United States of America (“United States”), by the authority of the 


Attorney General, and at the request of the U.S. Army Corps of Engineers 
(“USACE”), alleges as follows: 

NATURE OF THE ACTION 

1. This is a civil action commenced under Section 309(b) and (d) of the 
Clean Water Act (“CWA”), 33 U.S.C. § 1319(b) and (d) and Section 17 of the Rivers 
and Harbors Act of 1899 (“RHA”), 33 U.S.C. § 413. The United States seeks 
injunctive relief and civil penalties against Defendant Thomas J. Byrd, Jr. (“Byrd”) 
for violations of CWA Section 301, 33 U.S.C. § 1311, for the discharge of pollutants, 
in the form of dredged or fill material, into waters of the United States on property 
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identified as Block 8202, Lot 4, and Block 8301, Lots 1 and 2, in Egg Harbor 
Township, Atlantic County, New Jersey, without a permit issued pursuant to CWA 
Section 404, 33 U.S.C. § 1344. The United States also seeks injunctive relief 
against Byrd for a violation of RHA Section 10, 33 U.S.C. § 403, for creating an 
obstruction to the navigable capacity of and altering navigable waters of the United 
States in Egg Harbor Township, Atlantic County, New Jersey, without a permit 
issued pursuant to 33 CFR § 322.3. 

2. In this action, the United States seeks: (1) to enjoin the discharge of 
pollutants into waters of the United States without a permit in violation of CWA 
Section 301(a), 33 U.S.C. § 1311(a); (2) to require Byrd to comply with the 
requirements of the CWA and its implementing regulations; (3) to require Byrd, at 
his own expense and at the direction of USACE, to restore the waters of the United 
States; (4) to require Byrd, at his own expense and at the direction of USACE, to 
remove the obstruction to the navigable capacity of the waters of the United States; 
(5) to require Byrd to comply with the requirements of the RHA and its 
implementing regulations; and (6) to require Byrd to pay civil penalties as provided 
in CWA Section 309(d), 33 U.S.C. § 1319(d). 

JURISDICTION AND VENUE 

3. This Court has jurisdiction over the subject matter of this action 
pursuant to CWA Section 309(b), Section 33 U.S.C. § 1319(b), RHA Section 12, 33 
U.S.C. § 406, and 28 U.S.C. §§ 1331, 1345, and 1355. 
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4. Venue is proper in the United States District Court for the District of 
New Jersey pursuant to CWA Section 309(b), 33 U.S.C. § 1319(b), and 28 U.S.C. § 
1391(b) and (c), because Byrd resides in the District, the subject property is located 
in the District, and the cause of action alleged herein arose in the District. Venue is 
also proper in the United States District Court for the District of New Jersey 
pursuant to RHA Section 12, 33 U.S.C. § 406, because the structure obstructing the 
navigable capacity of waters of the United States exists in the District. 

5. Notice of commencement of this action has been provided to the State 
of New Jersey pursuant to CWA Section 309(b), 33 U.S.C. § 1319(b). 

THE PARTIES 

6. The Plaintiff in this action is the United States of America. Authority 
to bring this action is vested in the United States Department of Justice pursuant 
to 28 U.S.C. §§ 516 and 519, 33 U.S.C. § 1366, and 33 U.S.C. § 413. 

7. Byrd is an individual who resides at 1325 Mays Landing/Somers Point 
Road, Egg Harbor Township, Atlantic County, New Jersey. 

8. Byrd is a “person” within the meaning of CWA Section 502(5), 333 
U.S.C. § 1362(5). 

9. At all times relevant to this Complaint, Byrd either owned or 
otherwise controlled and/or controlled all activities relevant to this Complaint that 
occurred on the real property that is the subject of this Complaint. 
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STATUTORY BACKGROUND 

10. CWA Section 301(a), 33 U.S.C. § 1311(a), prohibits the discharge of 
pollutants into navigable waters except in compliance with, inter alia , a permit 
issued pursuant to CWA Section 404, 33 U.S.C § 1344. 

11. CWA Section 404(a), 33 U.S.C. § 1344(a), authorizes the Secretary of 
the Army, acting through the Chief of Engineers, to issue permits for the discharge 
of dredged or fill material into navigable waters at specified disposal sites, after 
notice and opportunity for public comment. 

12. CWA Section 502(12), 33 U.S.C. § 1362(12), defines “discharge of a 
pollutant” to include “any addition of any pollutant to navigable waters from any 
point source.” 

13. CWA Section 502(6), 33 U.S.C. § 1362(6), defines “pollutant” to include, 
inter aha , dredged spoil, rock, sand, dirt, and biological materials. 

14. CWA Section 502(7), 33 U.S.C. § 1362(7), defines “navigable waters” as 
“the waters of the United States, including the territorial seas.” 

15. 33 C.F.R. § 328.3(a)(1), (2), (5) and (7), and 40 C.F.R. § 232.2, define 
“waters of the United States” to include: (i) all waters which are currently used, 
were used in the past, or may be susceptible to use in interstate or foreign 
commerce, including all waters that are subject to the ebb and flow of the tide; (ii) 
all inter-state waters; (iii) tributaries to such waters; and (iv) wetlands adjacent to 
such waters and their tributaries. 
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16. 33 C.F.R. § 328.3(b), and 40 C.F.R. §§ 122.2 and 232.2, define 
“wetlands” as “those areas that are inundated or saturated by surface or ground 
water at a frequency and duration sufficient to support, and that under normal 
circumstances do support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions.” 

17. CWA Section 502(14), 33 U.S.C. § 1362(14), defines “point source” to 
include “any discernable, confined and discrete conveyance . . . from which 
pollutants are or may be discharged, including but not limited to any pipe, conduit, 
or container.” 

18. CWA Section 502(5), 33 U.S.C. § 1362(5), defines “person” to include 
“an individual.” 

19. CWA Section 309(b), 33 U.S.C. § 1319(b), authorizes the 
commencement of a civil action for appropriate relief, including a permanent or 
temporary injunction, against any person who violates CWA Section 301(a), 33 
U.S.C. § 1311(a). 

20. CWA Section 309(d), 33 U.S.C. § 1319(d), authorizes the 
commencement of an action for civil penalties against any person who violates the 
CWA Section 301(a). Each day that fill material remains in the place where it was 
discharged without authorization constitutes a separate violation of CWA Section 
301(a), 33 U.S.C. § 1311(a). 


5 


Case l:19-cv-18601 Document 1 Filed 10/02/19 Page 6 of 20 PagelD: 6 


21. RHA Section 10, 33 U.S.C. § 403, prohibits the creation of any 
obstruction not affirmatively authorized by Congress to the navigable capacity of 
any of the waters of the United States. 

22. RHA Section 10, 33 U.S.C. § 403, provides that it is not lawful to “build 
or commence the building of any wharf, pier, dolphin, boom, weir, breakwater, 
bulkhead, jetty, or other structures in any port, roadstead, haven, harbor, canal, 
navigable river, or other water of the United States, outside established harbor 
lines, or where no harbor lines have been established, except on plans recommended 
by the Chief of Engineers and authorized by the Secretary of the Army.” 

23. RHA Section 10, 33 U.S.C. § 403, provides that it “shall not be lawful 
to excavate or fill, or in any manner to alter or modify the course, location, or 
capacity of, any port, roadstead, haven, harbor, canal, lake, harbor or refuge, or 
enclosure within the limits of any breakwater, or of the channel of any navigable 
water of the United States, unless the work has been recommended by the Chief of 
Engineers and authorized by the Secretary of the Army.” 

24. 33 C.F.R. § 322.2 defines “structure” as including, without limitation, 
“any pier, boat dock, boat ramp, wharf, dolphin, weir, boom, breakwater, bulkhead, 
revetment, riprap, jetty, artificial island, artificial reef, permanent mooring 
structure, power transmission line, permanently moored floating vessel, piling, aid 
to navigation, or any other obstacle or obstruction.” 
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25. 33 CFR § 322.2 defines “work” as including, without limitation, “any 
dredging or disposal or dredged material, excavation, filling, or other modification of 
a navigable water of the United States.” 

26. 33 CFR § 322.2 defines “navigable waters of the United States” 
generally as “those waters of the United States that are subject to the ebb and flow 
of the tide shoreward to the mean high water mark, and/or are presently used, or 
have been used in the past, or may be susceptible to use to transport interstate or 
foreign commerce.” 

GENERAL ALLEGATIONS 

The Site 

27. The real property that is the subject of this Complaint is comprised of 
portions of two contiguous tax parcels identified as Block 8202, Lot 4 and Block 
8301, Lot 1 (“Byrd Parcels”) and a portion of a tax parcel identified as Block 8301, 
Lot 2 (“NJDEP Parcel”), collectively the “Site.” 

28. The Byrd Parcels consist of 175.15 acres and are generally bounded by 
Mays Landing-Somers Point Road and private property to the east, Betsy Scull 
Road and private property to the north, the Great Egg Harbor River to the west, 
and private property, the NJDEP Parcel, and the Atlantic City Electric Powerline 
Easement to the south. The Byrd Parcels are depicted in blue on Exhibit 1. 

29. The NJDEP parcel consists of 15.64 acres and is generally bounded by 
the Great Egg Harbor River to the west, the Byrd Parcels to the north, and other 
private property to the south and east. A portion of the Atlantic City Electric 
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Powerline Easement is also located on the NJDEP Parcel. The NJDEP Parcel is 
depicted in red on Exhibit 1. 

30. At all times relevant to this Complaint, Byrd owned the Byrd Parcels. 

31. Upon information and belief, the State of New Jersey currently owns 
the NJDEP Parcel. 

Aquatic Features Associated with the Site 

32. The Byrd and NJDEP Parcels are located adjacent to the Great Egg 
Harbor River (Exhibit 1). 

33. The Great Egg Harbor River is a navigable waterway subject to the 
ebb and flow of the tide from the dam on Lake Lenape in Mays Landing, New 
Jersey, to the Great Egg Harbor. Additionally, the Great Egg Harbor River has 
been used in the past and is used in the present for the purposes of interstate 
commerce. The wetlands on the subject property are adjacent to and contiguous 
with the navigable portion of the Great Egg Harbor River. 

34. The Great Egg Harbor River was designated a Wild and Scenic River 
pursuant to the Wild and Scenic Rivers Act, 16 U.S.C. § 1271 et seq., in 1992. The 
Byrd Parcels are located along the section of the Great Egg Harbor River that is 
classified as a Scenic River. 

35. The location and extent of aquatic resources on the Byrd and NJDEP 
Parcels were estimated by USACE personnel based on review of aerial imagery, the 
published National Wetland Inventory (NWI) data (Exhibit 2), and site 
investigations. 
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36. Aquatic resources on the Byrd and NJDEP Parcels include the tidal 
waters of the Great Egg Harbor River and its tidal tributaries. These tidal waters 
are mapped on NWI data maps as estuarine subtidal waters with an unconsolidated 
bottom (Exhibit 2). Contiguous with these tidal waters are estuarine intertidal 
emergent wetlands (tidal marsh) grading contiguously into non-tidal scrub/shrub 
and forested wetlands. The wetlands on the Byrd and NJDEP Parcels that are 
contiguous with the tidal waters of the Great Egg Harbor River constitute adjacent 
wetlands as defined at 33 CFR § 328.3(c) and waters of the United States. 

37. Adjacent wetlands on the Byrd and NJDEP parcels that begin within 
1000 feet of the mean high water line of the Great Egg Harbor River and its tidal 
tributaries remain subject to Corps of Engineers jurisdiction, and are not assumed 
by the State of New Jersey in accordance with CWA Section 404(g)-(l), 33 U.S.C. § 
404(g)-(l). 

Enforcement History 

38. On November 2, 1998, in response to a report by the National Park 
Service (NPS) of a possible violation on Byrd’s property, USACE opened an 
enforcement investigation. During the investigation, USACE identified through 
aerial photography unauthorized work that had been performed in areas subject to 
Federal jurisdiction on the Byrd Parcels. 

39. The unauthorized work included mechanized land clearing, including 
the redistribution of material and the discharge of dredged and/or fill material to 
construct and berm a pond in a wetland, identified as Area “A-l” on Exhibit 3 to 
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this Complaint; the discharge of dredged and or fill material in waters and wetlands 
to construct an approximately 1000-foot long road to the Great Egg Harbor River 
and mechanized land clearing and the discharge or dredged and/or fill material to 
construct a vehicle turn-around and beach in waters and wetlands at the end of the 
unauthorized road, identified as Area “E” on Exhibit 3 to this Complaint; and 
mechanized land clearing and pushing material into waters and wetlands to 
construct a home site. 

40. USACE sent Byrd a Cease and Desist Order on May 23, 2000. 

41. Shortly after the May 23, 2000 Cease and Desist Order was issued, 
Byrd agreed to remove and restore portions of the unauthorized work and to apply 
for an after-the-fact (ATF) permit for the remaining work. Portions of the 
unauthorized work were restored under the oversight of USACE staff. 

42. On November 6, 2000, USACE received an ATF permit application and 
a signed Tolling Agreement from Byrd. 

43. From November 6, 2000 to January 31, 2007, USACE engaged in 
extensive coordination with Byrd, Byrd’s agents, and natural resources agencies to 
ensure that sufficient information was received for a complete application, to 
publish a public notice, to evaluate the application, and to explore alternative 
permitting options. 

44. On June 13, 2007, after thorough review and coordination, USACE 
Philadelphia District denied Byrd’s ATF permit application with prejudice, since it 
was determined that the completed and proposed work would have an unacceptable 
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adverse impact on the aquatic ecosystem and would not reflect the national concern 
for both the protection and utilization of important national resources. 

45. In the letter denying his ATF permit application, Byrd was directed to 
remove and restore the remaining areas of unauthorized work in accordance with 
USACE’s Removal and Restoration Guidelines unless he successfully appealed the 
decision to deny his permit application to the USACE North Atlantic Division. 

46. On August 8, 2007, Byrd appealed the USACE Philadelphia District’s 
decision to deny his permit application. 

47. On May 2, 2008, the USACE North Atlantic Division determined that 
Byrd’s reasons for appeal had no merit. 

48. Byrd failed to restore the areas of unauthorized work identified in 
areas “A-l” and “E” on Exhibit 3. 

Current Enforcement Action 

49. On July 14, 2014, USACE received a complaint about additional 
unauthorized discharges on the Byrd Parcels from the New Jersey Department of 
Environmental Protection (NJDEP). 

50. Using aerial photography and previous knowledge of the site, USACE 
identified multiple possible new violations of Section 10 of the Rivers and Harbors 
Act of 1899 and Section 301 of the Clean Water Act. 

51. On April 13, 2015, USACE issued Byrd a Cease and Desist Order. 

52. In the Order, USACE asked Byrd for permission to visit his property to 
delineate the limits of areas subject to Federal jurisdiction, verify the extent of the 
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additional unauthorized work previously identified using aerial photography, and to 
identify any corrective measures needed to eliminate current and future 
detrimental impacts resulting from the unauthorized work. Byrd repeatedly 
refused the USACE’s request for site access. 

53. Following the receipt of a notice from NJDEP threatening to assess an 
administrative penalty, Byrd agreed to a meeting with the NJDEP and the USACE 
on December 6, 2016. 

54. Following the meeting, Byrd relented, allowing a combined site 
inspection by the NJDEP, USACE, and the National Park Service (NPS) on 
January 31, 2016, February 1, 2017, and February 2, 2017. Further investigation of 
possible additional unauthorized work performed by Byrd on adjacent property 
(Block 8301, Lot 3) owned by Dr. and Mrs. Jerry Atkins, New York, New York, was 
conducted by the USACE on April 10, 2017. 

Unlawful Discharges of Fill Material at the Site 

55. Review by the USACE of recent and historic aerial imagery including 
Light Detection and Ranging (LIDAR), site inspections, wetland delineation, and 
on-site surveying revealed that new unauthorized work had been performed in 
areas subject to Federal jurisdiction. Upon information and belief, this new 
unauthorized work was performed by Byrd and/or persons acting on his behalf or at 
his direction. 

56. USACE found that portions of the new unauthorized work, i.e., 
excavation of a pond in tidal marsh on Block 8301, Lots 1 and 2, and side-casting 
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the excavated material back into tidal wetlands, had actually been performed 
between March 2004 and October 2006, during the time that the USACE was 
reviewing the Byrd’s ATF permit application. Byrd’s ATF permit application did 
not include that pond construction work. This area is identified as Area “A-2” on 
Exhibit 3 to this Complaint. 

57. Between March 31, 2009 and December 31, 2009, Byrd and/or persons 
acting on his behalf or at his direction further excavated the pond on Block 8301, 
Dots 1 and 2 to enlarge it, and discharged (side-casted) the excavated material back 
into the tidal marsh to convert the marsh to uplands and to create berms. This 
area is identified as Area “A-3” on Exhibit 3 to this Complaint. 

58. Between March 2007 and December 31, 2009, Byrd and/or persons 
acting on his behalf or at his direction discharged dredged and/or fill material into 
wetlands to construct a road that also functioned as a berm on Fot 4, Block 8202, 
and, between March 31, 2009 and December 10, 2010, discharged dredged and/or 
fill material into tidal wetlands and a tidal tributary to the Great Egg Harbor River 
to create an earthen dam/road crossing obstructing navigable waters (Exhibits 4 
and 5). Byrd and/or persons acting on his behalf or at his direction also installed a 
drainage control structure within the obstructive earthen dam to allow 
manipulation of water levels behind the dam. This area is identified as Area “B” on 
Exhibit 3 to this Complaint. The unauthorized road/berm and drainage control 
structure in Area “B” functioned as an earthen dam that backed up flow into 
approximately 15+ acres of a large scrub/shrub and forested wetland area on Fot 4, 
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Block 8202 (Exhibit 6). This area is identified as Area “C-l” on Exhibit 3 to this 
Complaint. 

59. As drainage backed up in Area “C-l” behind the earthen dam at Area 
“B,” flooding weakened or killed the trees and shrubs within the flooded area, many 
of which were subsequently knocked over or had fallen over by early 2013 (Exhibit 

7). 

60. Starting in early 2013, Byrd and/or persons acting on his behalf or at 
his direction drained Area “C-l” and cleared a large portion of the forested and 
scrub/shrub wetlands of trees (including downed trees) and shrubs. Large piles of 
trees, brush and likely stumps that were cleared were placed or pushed up into piles 
in the cleared wetlands in violation of Section 301 of the Clean Water Act before 
being removed in 2014 and early 2015 (Exhibits 7 and 8). 

61. After Area “C-l” had been cleared, a pipe was constructed to convey 
water from the cleared area, traveling under Byrd’s paved driveway, and 
discharging into the unauthorized pond constructed next to Byrd’s house, identified 
as area “A-l” on Exhibit 3. 

62. Between May and June 2015, Byrd and/or persons acting on his behalf 
or at his direction again closed the water control structure in the earthen dam to 
pond approximately 15+ acres of Area “C-l” (Exhibit 8 and Exhibit 3). Between 
June 2015 and July 2016, Byrd and/or persons acting on his behalf or at his 
direction discharged dredged and/or fill material into wetlands to construct an 
earthen berm, identified as Area “C-2” on Exhibit 3 to this Complaint, to contain 
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water in Area “C-l.” The ponding in Area “C-l” and the alteration of drainage from 
Area “C-l” through the pipe to the unauthorized pond next to Byrd’s house in Area 
“A-l”, is an on-going result of the unauthorized work at Areas “C-2” and “B.” 

63. Between 2007 and March-April 2012, Byrd and/or persons acting on 
his behalf or at his direction discharged additional fill material, including, after 
June 1, 2011, what is believed to be milled asphalt, into waters of the United States 
below the high tide line of the Great Egg Harbor River and its tidal tributaries. 
These unauthorized materials were discharged onto the unauthorized fill that had 
previously been placed into tidal wetlands below the high tide line to construct an 
unauthorized roadway to the river. This unauthorized roadway stretches for more 
than 1000 feet. Additional material was also discharged onto the unauthorized 
turn-around and beach on Lot 1, Block 8301. Byrd’s maintenance of this 
unauthorized road by placement of additional fill material below the high tide line 
continued even after being denied a permit for the road and beach in 2007. 
Additional milled asphalt was again placed below the high tide line of the road 
between 2013 and 2016. This area is identified as Area “E” on Exhibit 3 to this 
Complaint. Most of the milled asphalt was scraped off of the road by Byrd and/or 
persons acting on his behalf or at his direction just prior to the Corps’ site 
inspection in early 2017, but some of fill material still remains in waters of the 
United States. 

64. Between March 24, 2013 and October 5, 2014, Byrd and/or persons 
acting on his behalf or at his direction excavated and discharged (side-casted) 
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dredged material in wetlands to construct berms creating two new ponds in 
wetlands contiguous to the tidal waters of the Great Egg Harbor River on Lot 4, 
Block 8202; Lot 1, Block 8301; and Lot 2, Block 8301. These areas are identified as 
Areas “L” on Exhibit 3 to this Complaint. 

65. During the Corps’ inspection of work performed on the adjacent Atkins 
property (Block 8301, Lot 3) on April 10, 2017, Corps staff identified additional 
drainage pipes (Exhibit 9) that Byrd and/or persons acting on his behalf or at his 
direction had constructed to drain the unauthorized pond next to Byrd’s house, 
identified as Area “A-l” in Exhibit 3, to the unauthorized tidal marsh ponds, 
identified as Areas “L” in Exhibit 3. When asked about the pipes, Byrd indicated 
that he wished to keep the pipes in place and conveying water to prevent the ponds 
from getting stagnant. 

66. Upon information and belief, Byrd and/or persons acting on his behalf 
or at his direction used earth-moving equipment to transport and then discharge 
the dredged or fill material as described above. 

67. Byrd did not obtain a permit from the Secretary of the Army, acting 
through the Chief of Engineers, for the discharges of dredged or fill material 
described above as required by CWA Sections 301(a) and 404, 33 U.S.C. §§ 1311(a), 
1344. 

Unauthorized Obstructions to and/or Alterations of Navigable 

Waters of the U.S. 

68. Between March 31, 2009 and December 31, 2009, Byrd and/or persons 
acting on his behalf or at his direction constructed an unauthorized floating dock in 


16 




Case l:19-cv-18601 Document 1 Filed 10/02/19 Page 17 of 20 PagelD: 17 


the tidal waters of the Great Egg Harbor River. This area is identified as Area “D” 
on Exhibit 3 to this Complaint. 

69. The dock construction took place after Byrd’s after-the-fact permit 
application requesting a dock was denied in 2007. 

70. The dock was removed for a time in 2011, but was once again installed 
in 2012 and remained through 2016 when it was again removed prior to the site 
inspection by the USACE and the State. 

71. As identified in Paragraph 58 above, Byrd and/or persons acting on his 
behalf or at his direction also filled and obstructed navigable waters to construct an 
earthen dam/road crossing and drainage control structure in Area “B” on Exhibit 3 
to this Complaint. This unauthorized work obstructed the flow and altered the 
circulation of navigable waters at and upstream of the earthen dam. 

COUNT ONE: UNAUTHORIZED DISCHARGES OF DREDGED OR FILL 

MATERIAL 

72. The United States repeats and re-alleges the allegations set forth 

above. 

73. The tributaries and wetlands referenced above are “waters of the 
United States” under CWA Section 502(7), 33 U.S.C. § 1362(7). 

74. The earth-moving equipment described above constituted a “point 
source” as defined in CWA Section 502(14), 33 U.S.C. § 1362(14). 

75. The discharges of dredged or fill material described above violated and 
continue to violate CWA Section 301(a), 33 U.S.C. § 1311(a). 
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76. Each day that the dredged or fill material described above remains in 
the wetlands constitutes a separate violation of 301(a), 33 U.S.C. CWA Section 
309(d), 33 U.S.C. § 1319(d). 

77. Pursuant to CWA Sections 309(b) and (d), 33 U.S.C. §§ 1319(b) and (d), 
and the Debt Collection Improvement Act of 1996, 31 U.S.C. § 3701, Byrd is liable 
for a civil penalty of up to $32,500 for each day of each violation of CWA Section 
301(a), 33 U.S.C. § 1311(a), described above. 

COUNT TWO: CREATING AN OBSTRUCTION TO NAVIGATION AND 

ALTERING A NAVIGABLE WATER 

78. The United States repeats and re-alleges the allegations set forth 

above. 

79. The floating dock and mooring piles described above that were 
constructed by Byrd and/or persons acting on his behalf or at his direction within 
the Great Egg Harbor River constitute “structures,” as that term is defined in 33 
CFR §322.2(b). 

80. The Great Egg Harbor River is a “navigable water of the United 
States” as that term is defined in 33 CFR §322.2(a). 

81. Tidal tributaries to the Great Egg Harbor River, to the mean high 
water mark, are also “navigable waters of the United States” as that term is defined 
in 33 CFR §322.2(a). 

82. While the floating dock has since been removed, its construction absent 
a Department of the Army permit is a violation of RHA Section 10, 33 U.S.C. § 403. 
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83. The discharge of dredged and/or fill material into a “navigable water of 
the United States” to construct the earthen dam and water control structure 
constitutes “work” in or affecting navigable waters as that term is defined in 33 
CFR §322.2(c). Absent a Department of the Army permit, the work is a violation of 
RHA Section 10, 33 U.S.C. § 403. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff, the United States of America, respectfully requests 
that this Court order the following relief: 

a) Require Byrd to remove the dredged and/or fill materials or structures at 
Area “B” and Area “C-2” that are blocking the natural drainage in Area “C-l” 
to prevent further adverse impacts due to flooding. 

b) Permanently enjoin Byrd from discharging or causing the discharge of 
dredged or fill material or other pollutants into any water of the United 
States except in compliance with a CWA permit; 

c) Permanently enjoin Byrd from creating an obstruction to or altering 
navigable waters of the United States; 

d) Order Byrd to undertake measures, at Byrd’s own expense and at the 
direction of USACE, to effect complete restoration of the waters of the United 
States at the Site and to conduct on-site and off-site mitigation for 
unauthorized impacts to waters of the United States, as appropriate; 

e) Order Byrd to remove, at Byrd’s own expense and at the direction of USACE, 
all obstructions to the navigable waters to the United States; 
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f) Order Byrd to pay civil penalties, pursuant to CWA Section 309(d), 33 U.S.C. 
§ 1319(d), for each day of each violation of CWA Section 301(a) and Section 
308; 

g) Order Byrd to comply with the CWA and its implementing regulations; 

h) Order Byrd to comply with the RHA and its implementing regulations; 

i) Award the United States costs and disbursements in this action; and 

j) Grant such other relief as the Court may deem just and proper. 

Respectfully submitted, 

CRAIG CARPENITO 
United States Attorney 

By: 

JESSICA O’NEILL 

Assistant United States Attorneys 

Dated: 

Of Counsel: 

John F. Kasbar, District Counsel 
Amanda Phily, Assistant District Counsel 
U.S. Army Corps of Engineers 
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BLOCK:8414 


BLOCK: 84 


BLOCK: 8202 


LOT: 4 BLOCK: 8202 


T: 3 BLOCK: 54 


BYRD PARCELS 


LOT: 1 BLOCK: 8301 


LOT: 3 BLOCK: 8301 


BLOCK: 83 OP 


NJDEP PARCEL 


Byrd Thomas J Jr. AT 
CENAP-OP-R-2014-1001 
LOT 4, BLOCK 8202 & 
LOTI, BLOCK 8301 
Egg Harbor Township 
Atlantic County, NJ 


ACOE, onjjiy 13; 2016 based on aerial imagery dated 2002 : 2004, 2006, 2007, 2009, 
TJJG1N Information Warehouse Atlanjjc County Parcels, and using ArcMap 1£).3:' 
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' E2EM5/1Pd ■' - j*. “ 

ESTUARINE INTERTIDAL 
/£. ; -f WETtANDS r 1 


NATIONAL WETLANDS INVENTORY (NWI) 
GEOSPACIAL DATA MAP 


Byrd Thomas J Jr. AT 
CENAP-OP-R-2014-1001 
LOT 4, BLOCK 8202 & 
LOT 1, BLOCK 8301 
Egg Harbor Township 
Atlantic County, NJ 


FORESTED AND 
SCRUB/SHRUB WETL 


LOT: 5 BLOCK: 820. 


6 BLOCK: 820. 


geospaclal data, aena! imagery 
ISj&nd using ArcMap 10.3. 


Datg'of aerial imagery: Mar - May 2015 and June 21, 2015. 
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LOT: 17 BLOCK: 8201 


LOT: 7 BLOCK: 8414 


LOT: 8 BLOCK: 8201 


AREA "B" 

An earthen dam and road crossing was constructed in 
wetlands and a tidal tributary of the Great Egg Harbor 
River, obstructing tidal flow and impounding water in a 
15.36 acre pond within Area "C" wetlands. This work was 
performed between March 31, and December 31, 2009. 


AREA "C-l" 

Mechanized land clearing of trees and shrubs and the 
redistribution of material in a15.36 acre tidal emergent, 
scrub-shrub, and palustrine forested wetland. The 
15.36 acre area was then flooded to construct a pond. 
Mechanized land clearing was performed between 
February 2013 and May 2015. 


LOT: 2 BLOCK: 8202 


BLOCK: 8202 


v '2* 

l\T: '4 BLOCK: 8202 

\ 


AREA "C-2" 

Dredged and/or fill material discharged into waters of 
the U.S., including wetlands as a berm to contain 
water in the pond created in Area "C". This material 
was placed between June 21, 2015 and July 22, 2016. 


AREA "B" 

Waters of the U.S., including wetlands, filled for a 
road crossing. The fill also acts as a berm to contain 
the water within the Area "C" pond. Work performed 
between March 31 and December 31, 2009. 




AREA "E" 

Waters of the U.S., including tidal wetlands were filled 
to construct a road to the Great Egg Harbor River and 
a turnaround between 1995 and 2007. Additional 
material, including milled asphalt, has periodically been 
placed on the road belowthe high tide line between 
June 2007 and March 2013, and between March 
2013 and 2016, to maintain the road and the turn-around 


AREA "A-1" 

Pond constructed by mechanized land 
clearing of scrub-shrub wetlands between 
1995 and 2002. Dredged and/or fill material 
was sidecasted into wetlands to create berms 


AREA "D" 

Floating dock and mooring piles constructed in the 
Great Egg Harbor River between March 31 and 
December 31,2009. The dock was removed for 
a time in 2011, but was once again installed in 2012 
and remained through 2016 when it was again removed 


AREA "A-2" 

Pond excavated and dredged and/or fill 
material sidecasted into wetlands between 
March 2004 and October 2006. 


AREA "A-3" 

Unauthorized pond in marsh enlarged and additional 
dredged and/or fill material sidecasted into wetlands 
between March 2009 and December 2009. 


LOT-..3 BLOCK: 8301 


Plan prepared by Mr. K. Maley, USACOE, on December 8, 
2017 based on aerial imagery dated 1995, 2002, 2004, 
2006, 2007, 2009, 2010, 2011,2012, 2013, 2014, 2015, 
and 2016, LIDAR data dated 2010, and site inspections 
January 31 and February 1 & 2, 2017, using ArcMap 10.4.1 


Byrd Thomas J Jr. AT 
CEIMAP-OP-R-2014-1001 
LOT 4, BLOCK 8202 & 
LOTI, BLOCK 8301 
Egg Harbor Township 
Atlantic County, NJ 


2 BLOCK: 8301 


AREAS "F" 

Linear ponds excavated into tidal wetlands and 
dredged and/or fill material sidecasted into waters 
and wetlands to create berms between March 24, 
2013 and October 14, 2014. Subsurface pipes 
connect tidal flow between these ponds. 


Date of NJDEP InfoWarehouse false-color infrared aerial imagery: Mar-May, 2015 


LOT: 5 BLOCK: 8301 


HIBIT 3 
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Aerial imagery indicates that there was no dam or road crossing existing prior to the construction of 
an earthen dam in mid to late 2009 by the Defendant or others acting in his stead or at his direction. 
(The yellow arrow identifies the location of the earthen dam.) 


EXHIBIT 4 








In mid to late 2009, Defendant constructed an earthen dam in tidal wetlands and navigable waters 
of the U.S., flooding 15+ acres of a partially tidal scrub-shrub and palustrine forested wetland area. 

(The yellow arrow identifies the location of the earthen dam.) 

EXHIBIT 5 






























Partially tidal scrub/shrub and palustrine forested wetland 
area "C-l" in 2006. The yellow arrow shows the location 
where an earthen dam will be constructed in 2009. 


An earthen dam constructed by Mr. Byrd in mid to late 2009, backed 
up drainage, flooding a large, partially tidal scrub-shrub and forested 
wetland area "C-l", weakening and killing many trees and shrubs. 

EXHIBIT 6 




Weakened and dead trees in area "C-l" were vulnerable to storm throw and by March 2013, most of the dead 

trees within the flooded area had fallen or been knocked over. In early 2013, Mr. Byrd began clearing the flooded 

wetland area of dead (and some living) trees and shrubs by mechanized land clearing. The trees and brush were 

pushed up into large piles, and the clearing of the wetland continued using heavy equipment into 2015. EXHI BIT 7 































March-May 2015 June 21, 2015 

Following the completion of clearing in the spring of 2015, drainage within the cleared area was 
again blocked, allowing the 15+ acre cleared area to back up drainage creating a 15+ acre pond. 


EXHIBIT 8 












Approximate locations of pipes conveying newly directed drainage through ponds. 


EXHIBIT 9 
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